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JOHAN REMPEL: Welcome today to further virtual ADA Conference for State and Local Governments.  This is Johan Rempel from the Center for Inclusive Design and Innovation at Georgia Tech and I will cover some housekeeping items the first few slides and I will pass it over to Barbara Tucker from the ADA Coordinators Office to introduce our last speaker of the day.  

Today we are providing both captions and ASL interpreters.  As far as captions go there are two ways to access.  One is through the StreamText link that has been dropped into the chat.  It provides access to a third-party application that can be highly customizable.  

The second way of accessing the Closed Captions is through the Zoom toolbar CC Closed Captions symbol on the toolbar.  I will mention that the chat for attendees is disabled.  Because of the number of people, we have in the room.  However, you will be seeing some information being shared through the chat from the panelists of the team.  

As mentioned, we are also providing ASL interpretation for this entire conference.  We have spotlighted our interpreters.  Pinning is an option that is available to the attendees.  Any participant can pin any participants video at any time and it only impacts the participants display.  Straightforward to pin participants hover over the participant you want to pin and click the ellipsis 

and from the menu you can choose pin. All of these presentations through the conference are being recorded and archived so everyone who is registered will have full access to the MP4 video of the presentation.  Along with a fully accessible PowerPoint saved as an accessible PDF.  

With that, I will go ahead and get ready to record and I will pass this on to Barbara Tucker, she serves as the moderator for this conference.  She is the ADA administrative services coordinator for the ADA Coordinators Office here in Georgia.  I will pass it on to Barbara.  

BARBARA TUCKER: Thank you Johan and welcome to session 2C entitled service and emotional support animals. Your presenter for today is Larry Philip E. Larry is managing director for student disability services at Texas Tech University.  Larry has worked in higher education disability services for the past 23 years all at Texas Tech University.  

Prior to joining the staff at Texas Tech Larry spent 20 years as a speech language pathologist in both public schools and private settings.  He recently served as an adjunct faculty in the Texas Tech University Graduate School teaching courses in special education.  
Larry has been a lifelong advocate for people with disabilities through his active participation in national organizations including service as president and member of the Board of Directors for the Texas Association of Higher Education in Disabilities.  You can find his complete bio in the registration materials.  Thank you so much and welcome Larry. 

LARRY PHILLIPPE:  Thank you all very much and I appreciate the opportunity.  I am very honored to be here and speak with all of you.  I will be able to share information. This is the goal anyway.  
As I am ready to begin, I want to give the standard disclaimer that this presentation today is for informational purposes only.  Any situation regarding service animals or emotional support animals you should always be seeking the guidance of your general counsel for specifically her flirtation in each situation.  

With that being said, these are the objectives I have today and the things I would like to be able to help you identify.  To clearly identify what a service animal is.  Understand the DOJ guidance for service animals and the DOJ is the Department of Justice. 
 Clearly identify and emotional support animal which is also identified as an assistant animal under HUD Housing and Urban Development.  Understand the differences between the two.  Understand the HUD guidelines for ESA.  

The first part of the presentation speak slowly and specifically about service animals and the guidance for that and some legal cases that help give direction on this.  

At the end, the second part will talk about ESA and at the end Barbara will read your questions.  During my presentation if you have a specific question please put it in the drop box and Barbara will read it at the end.  

As I begin to present, I want to say there were 4 question submitted prior to today's presentation.  I want to read those to you because I will be addressing all of these in the presentation.  So, you can be aware when we’re talking about these 

because you may have similar questions. Question one, do employer entities have to pay for any travel related costs for service animals?  Example, dogs on airplanes?  

The second question is, will there be any changes with HUD in ESA documentation requirements, number three reasonable accommodation request and service animals what is the process?  And 4 please address service animals in the classroom including culinary arts and healthcare classes and clinical sites.  

If you fit any of these categories or have questions about them, these kinds of issues will be addressed.  

Let us begin with just the definition.  Then we will talk about how it has changed.  Under the ADA the service animal is defined as a dog that has been trained individually to do work or perform tests for an individual with a disability.  The key is the test performed by the dog must be directly related to the person's disability.  

The next thing we want to look at is the definition of a task and what does it mean?  A dog is trained to take specific action when needed to assist a person with a disability.  For example, a person with diabetes have a dog trained to alert them when the blood sugar reaches high or low levels.  
A person with depression may have a dog trained to remind them to take their medication or a person with epilepsy may have a dog trained to detect the onset of a seizure to help them remain safe during the seizure.  

Traditionally in the past weeks to think of service dogs only for those individuals who are visually impaired.  Those who needed the dogs for guidance.  I would say easily 75% of service animals today are for tasks other than those that are visible.  We will talk about that here in a moment.  

There is one thing we need to keep in mind.  One of the other animals that has been mentioned previously is miniature ponies and where did that come from?  In the original regulations, horses miniature horses were not considered a service animal.  But they were service animal that was added to the court system and that was a case Anderson versus the city of Blue Ash.  
It was a case where a miniature horse was used by family for therapy and for navigation for their daughter.  They kept it in their backyard to help her navigate some things.  For therapeutic uses as well.  

The city of blue Ash found that was in violation of the animal code and wanted it removed.  So, it went to court.  The court ultimately decided having a miniature horse was not an unreasonable request because of the benefits it provided due to the child's disability.  So, the courts added miniature horses as a service animal under the definition . That is where the miniature horse piece came from.  That's a FYI.  

The next question that comes up is calling someone who is having a panic attack a task?  If the dog has been trained to cause anxiety attacks is about to happen or take specific action to avoid the attack or lessen the impact, that would qualify as a service animal.  We have had cases where if the dogs mere presence provided a covert and they say that is just what it's therefore, that is not considered a service animal under ADA.  It is one of the cases were maybe.  

If the task is to help them avoid something, then it is a service animal.  

Where can the service animals be taken?  Service animals and this is guidance directly available to you at the Department of Justice site which I will give you the link to shortly were you can look up the same information.  Service animals can be taken in any area of a facility that is open and accessible to the general public.  That does include all government buildings and offices.  

The next thing to keep in mind is you must remember the need for a service animal may always be visibly obvious.  And that is what I was just saying that the vast majority of service animals these days are used by individuals to train protest that are not obvious to the disability.  If the need is obvious like a blind person eating it for guidance you may not ask any other questions of the student or individual or restrict their ability or their activities.  

Basically, if the very obvious why they are using the service animal, you cannot ask any more questions or restrict them.  However, if the service animal is not obvious what they are needed for, there are two questions you can ask.  

Do you have the animal because of a disability?  Also, what task is it trained to do?  The task is the key.  If the answer is yes they give a specific task that is all the information you can legally ask.  

That makes kind of bothersome people sometimes because they feel like we should be able to get more information but under DOJ guidelines following the legal ask are those two questions.  

If they state it is in training, it may be removed because some states and we will talk about this in a moment, service animals in training are not recognized as service animals under the ADA.  

Under the ADA, the dog must already be trained before it can be taken into public places.  This is key, however there are some states including Georgia and in my state of Texas, where local laws do cover animals that are still in training.  

Fortunately, for those of you who live in Georgia, your state law does protect service animals in training and is much clearer about who is able to take the service animals into training areas to continue their work.  

In Texas the statute is much less clear . It simply states a service animal in training should be allowed into any area where a full each service trained area animal is allowed as long as it's accompanied by an approved trainer.  

The problem here is it does not follow with any definition of what an approved trainer is.  In Georgia yours is better developed because it does specifically state what type of person a certified to be a trainer.  That helps.  

But in both cases, the things that are similar is when the animals are taken into public places, they need to be identified as a service animal in training.  They should have a vest or some type of identification that notes they are service animal in training and not covered under the ADA but under state law.  

Because the ADA does not require or it does not require the service animals be certified as service animals.  If it is a service animal in training, it does not have protection under the ADA as a service animal.  

Covered entities may not require documentation such as proof that the animal has been certified, trained or licensed as a condition for entry.  

We do have cases where people have been taken to court because they demanded that the individual show them licensure of a service animal.  Where they were trained, certification.  That is absolutely not permitted under the ADA and Department of Justice.  

Staff are not allowed to request any documentation for the dog, require that the dog demonstrate its task, or inquire about the nature of the person's disability.  

I think that is a key point to remember.  If they do affirm that yes, this person does have this dog because of a disability and yes, it is trying to do a task and you can ask what task they can tell you and describe the task but they are absolutely not required to demonstrate it to you.  So please be sure you are not asking them to demonstrate that because it is not permitted under the ADA.  

Can an individual by certification?  Unfortunately, there are individuals and organizations of the cell the certifications online.  And say once you have purchased this, you have a certified service animal.  These documentations do not convey any rights under the ADA and the Department of Justice does not recognize them as proof the dog is a service animal.  

There are other things in place that must be present for it to be deemed a trained service animal and that is what we will talk about next.  

Some things to keep in mind, we talked about service animals in training and if your state is one of those I think most but do you have this require the service animal in training to be identified.  The ADA require service animals were a vest or ID tag or specific harness identifying them as a service animal.  So they do not need anything on them that says it's a service animal.  

Most of the properly trained service animals do because the individuals that have them understand the importance of the significant.  So most times they will but we all know there are some out there that do not.  

The other clear thing under the regulations is people with disabilities have the right to train the dog themselves and they are not required to use professional service dog training program.  

They can train the dog themselves, they have a right to do that and they can determine when the dog is fully trained.  

We will talk in a minute about how you can handle that because one of the common questions I get from people talking about service animals is, how do we know they are not just gaming the system?  How do I know they are not claiming to be a service animal but they really are not and they haven't had training?  My response to this is we do not.  We don't know when they're really doing that but there is something that we can do to absolutely control the situation and we will talk about that in a moment.  

Another important regulation to remember is that individuals who do have service animals are not exempt from local animal control or public health requirements.  If your public entity that you live in requires full vaccinations and animals being on leashes, etc. service animals are absolutely subject to dog licensing and registration. 
 So, they must do that.  You cannot require them to submit that unless they are going to be in a situation where there could be some interaction with multiple individuals.  But you cannot ask them in such as a living situation you cannot otherwise ask them to prove they have their racks Ignatian records or something like that.  

Mandatory registration of service animals is not permitted under the ADA.  You as a local government entity or city or whatever, you cannot require that people have service animals or register them with you.  

Many colleges as we do here offer voluntary registrant because they want to ensure in the event of a public emergency like a tornado, if there is a service dog that they are aware and there is damage to the address they would be aware there could be the need to rescue the service animal along with the person who may be there.  

Some communities have a reason for wanting to do it but it is absolutely voluntary and cannot be required.  

This begins the part of the regulation where I say we do have more control over service animals that we might realize.  The number one requirement is the ADA requires that service animals be under full control of the handler at all times.  I cannot stress that enough.  That is a key part of the regulations.  

The second part under that is the service animal must be harnessed, leased, or tethered and these are direct quotes for the website, while in public places unless these devices interfere with the service animals work.  Or the person's disability prevents the use of those devices.  

If that is the case, the person who has the service animal must use voice, signal or other effective means to maintain full control of the animal.  

The examples that will look at in a moment, the key there is, it must be harnessed leased or tethered in public places all the time.  We have seen many situations where we have seen that's not what is going on and we must refer back to help with the enforcement piece.  

Here is an example where it might be different.  A person who uses a wheelchair may use a long retractable leash to allow their service animal to pick up or retrieve items.  They may not allow the dog to wander away from them and must maintain full control of the dog even if industry treating the item at a distance foams.  

There are several people that use service animals to retrieve paper other shoes are things like that and they can untethered it to get those things. But once it comes back, once they leave their house and they are in public, they must leash it and keep it tethered at all times.  

Another example and we have had this one here, a returning veteran who has PTSD has great difficulty entering unfamiliar spaces and may have a dog trained to enter a space, check to see that there are no threats or anything else that would cause them harm and then come back and signal that it is safe to enter.  Obviously in order to do this the dog must be off the leash but once it returns it should be right back on the leash and maintained under control.  

Here is the next key.  If a service animal is out of control and the handler does not take effective action to control it, or if it is not housebroken, you may request that the animal be removed from the premises.  

That is one of the four key pieces the DOJ has four general rules for service animals especially when considering removing them from a situation.  And we will talk about the others in a moment.  

If you do remove a service animal because of it being out of control, the service animal must be allowed -- once you do it, excuse me, if you do remove it, need to allow the person to return to the situation without the animal.  In other words, if a have an animal out of control and you have them leave they can return to the situation without the animal but they must be allowed to return if they so choose without the service animal.  
Remember service animals have access to any areas available to the general public.  This includes academic buildings on campuses and certainly all government buildings.  One question that comes up a lot is about service animals in restaurants and labs and clinics or any other areas that could be considered sensitive.  
Under guidance from the Department of Justice and the Centers for Disease Control this is a key statement: Service animals are considered no more of a health risk than a human.  Therefore, unless there is a requirement for face coverings and foot coverings, service animals must be allowed into any setting people are permitted to.  

That comes straight out of the regulations and I get this question a lot.  Are they permitted to be in hospitals or certain other areas?  Unless you are required to have coverings over your face or feet, service animals are permitted as well.  

This is the same guiding principle that allow service animals into all dining halls and food facilities, bathrooms and common living areas and lobbies and recreation facilities.  

We will talk about a court case in a few minutes where there was a student that took a service animal into a hospital setting that did cause some problems.  But because they follow the correct process of looking for alternatives in determining a direct threat, they were able to prevail.  
We will talk about that in a second but remember in general, unless you require people to cover their hair or their face and feet, service animals must be allowed there as well.  It could be in food prep areas and if you do require footings are face coverings, etc. you can restricted from those areas for health and safety reasons.  

Another important point is about breed.  I have questions about this all the time.  The ADA does not restrict the type of dog breeds that can be service animals.  A service animal and this is very important because people have been sued about this-- a service animal may not be excluded based on assumptions or stereotypes about the animals breed or how the animal might behave.  

I think one of the most common once we get our complaints about people not wanting to allow a service animal that is a pitbull.  Because of the perceived indications that pit bulls are aggressive and mean and while some may be, that cannot be an automatic restriction of one being a service animal because it may not have that particular temperament.  

However if a particular service animal behaves in a way that poses a direct threat to the health and safety of others or has a history of such behavior or is not under the control of the handler keyword, the animal may be excluded.  

Again, and I think the other key part is the animal is excluded for such reasons, you still must offer goods or services to the person without the animal.  

We get this a lot.  My faculty asked me this question often that what happens when you bring the dog into the classroom that is walking around or sniffing other people are doing things inappropriate?  My response is remember, a fully trained service animal one would not be doing that.  But in the case of a classroom, service animals simply an extension of the student.  So they basically follow the same code of conduct as a student.  

We do not allow students to walk around in class while lecturing so we don't allow service animals to do it either.  It is kind of funny but I tell them it is humorous but we don't allow students to go around sniffing each other so we don't allow service animals to do the same thing!  
Just think of it as a reasonable process that whatever you do not let students to service animals won't either and if it's a properly trained service animal, it won't be an issue anyway.  If they are, we have them remove the animal from the classroom or whatever setting it is but remember they can return without the animal.  

Under local breed restrictions, this is something else that comes up a lot.  Some municipalities that prohibit specific breeds of dogs must make an exception for a service animal of a prohibited breed, unless the dog poses a direct threat to the health or safety of others. 
 In most cases where this has happened, the person who had the service animal that was a restricted breed did have to get verification from their veterinarian which was easy to do.  That particular dog was not violent or not a threat to others.  Not because of its breed but because of its own individual temperament.  

Where can they be excluded?  This is where there are 4 Department of Justice general guidelines that we look at in the first one is, one, would fundamentally alter the nature of the goods and services programs or activities provided to the public.  

The first thing the DOJ looks at every trying to exclude it from the setting is doesn't fundamentally alter if it was coming in but it alter whatever you're doing?  In some cases, this may be the case but what you want to do is be very careful if that is the case, you are engaging in the interactive process with the individual to look for potential alternatives including additional or alternative accommodations that might work in lieu of the service animal.  

The second part there is, neither does the regulation require it to overrule general safety requirements legitimate safety requirements if the safety animal alter the program can be prohibited.  But the other one about that is, if you are going to indicate that the animal might be a direct threat because of its particular behavior or if there's another reason might be a direct threat to what is going on, again engage in the interactive process and identify what the direct threat is and be careful how you do that.  If it is, it is.  And make sure you go through the process and if you determine it is, work with the individual to look for alternative accommodations.  

Whilst one, if a particular service animals are out of control and they do not take effective action or if it is not housebroken, that's another key part.  If the animals are out of control or not housebroken, they can be excluded.  

So there are 4 things that the Department of Justice looks like it would fundamentally alter the program or service, does the animal possess a directorate to the process, or to others, or is it out of control and is it not housebroken?  These are the four things you want to look at carefully.  

Service animals and hotels.  Some of you may work in the areas connected to this.  Hotel guests may not go off and leave a service animal in the hotel room.  Because the dog must be under the handler's control at all times so they cannot be left alone.  

It is sort of the same thing with our residence halls and same with any other areas.  If someone comes in with a service animal and wants to cage it or tie it up and we've had students that want to type a service animal up to a pole and go play basketball for a while, then come back, you absolutely cannot do that because it means the animal is not under full control of the individual.  
Same thing with hotel guests or any other areas.  He cannot go off and leave a service animal alone while you're out doing other things. They can do that at their residence but when in public the service animal must be under the control of the handler at all times.  

This is a link to the Department of Justice Q&A.  This is where you can go on and read everything I just covered.  Everything we talked about and there is additional information but that should be the dropbox.  

I do want to cover one court case I think is very important that gives you the background of why it is important to go through the process the interactive process of determining if admitting a service animal into a specific situation is a fundamental alteration or a direct threat.  

The case was Bennett versus Hurley Medical Center and what happened in this case was the facts were that Ms. Bennett was a nursing student and she was paired with a service dog whose name was pa pistol  He/she use the service animal for panic disorder.  It helped her manage her panic attacks.  She asked for and completed a request for order bring her dog with her during her clinical rotations in nursing school.  
She requested a permit to accompany her at work in the medical center agreed it was a reasonable request.  However, on the first day the pistol was at the hospital a patient and a staff member both experienced allergic reactions and after this they reevaluated and cancel her accommodation to always have pistol with her in the hospital.  
Because it was clear it was a direct threat that people get physically sick being around the dog.  What they did was, they said since you need it instead of taking it with you into the rooms with patients working around others, when you're at the hospital, we can create it on us separate floor and then you can go in and take the necessary breaks as needed.  

So, they did engage in the problem that Ms. Bennett declined and did not want to do it.  She wanted to be able to take it with her but she declined the author and still file a court case.  Saying she was discriminated against because they did not let her bring her service animal that she needed for her panic attacks.  

What the court looked at and decided was that there was in fact a direct threat.  Because two people had allergic reactions and there was potential for that to happen again and again.  So they determined it was a alteration and there was a direct threat so therefore was appropriate for the service animal to be removed from the setting.  
They gave deference to her medical center that they engaged in the interactive process and look for alternative accommodations.  It was reasonable accommodation for them to provide her with a crate where they can keep the dog on separate floors so did not impact patients and other staff.  But she did not want to do that.  

So the court ruled that basically she failed to show intentional discrimination because they didn't deny her the service animal because she had a panic attack but denied the service animal because it was a direct threat to the situation.  That was an important case I want you to be aware of because it is a very good example of why it's important to interact and engage in the interactive process with someone when these unique situations come about.  

We can talk more about that at the end during the question-and-answer section.  

Let's talk about emotional support animals for a while.  This is always fun because what you will find and I know you all deal with this but often a lot of individuals will try to use these terms interchangeably.  What they are calling emotional support animal they try to use as a service animal and vice versa.  I think it is important to understand the differences between them.  

Two years ago unfortunately Texas Tech went through a rather spirited interaction with HUD based on a student complaint.  The positive thing about this is we learned what they truly meant by some of their guidance and what they really focus on as important.  Some of the things we thought were given were not.  Hopefully this will help you all so we will look at that.  

An emotional support or assistance animal is one that offers some kind of benefit to an individual with some form of disability.  It is intended to provide companionship something that will help alleviate one aspect of the disability and of course that includes anxiety relief, trauma support and reciprocal love and support.  

But emotional support animals are not considered service animals under the ADA.  That term is used to describe animals that provide comfort just by being with a person.  Because they have not been trained to do a specific job or task, that is why they don't qualify as a service animal under the ADA.  

There are some state and local governments kind of like service animals in training, there are some state and local governments that allow people to take their emotional support animals into public places.  

One of the areas that has cracked down on this is obviously our airlines.  Under the original airline accessibility act, people were permitted to take their emotional support animals. I'm sure you remember the stories of people trying to take everything in the world on airlines including peacocks of all things.  
But because they claim they were emotional support animals, they had to have them.  Unfortunate fortunately the regulations have been changed and there are new guidelines published in 2020.  There was a final definition of what a service animal and emotional support animal would be under the air carrier accessibility act.  

Fortunately, they declared that only service animals, a dog, would be permitted on airlines . As part of their fair and did not have to pay extra for however emotional support animals, unless it was a dog, it had to be created. 
Cats are some of the most common ones and that is where were seeing more clear guidelines about what truly a support animal emotional support animal is.  Because they haven't been trained to perform a specific task, they don't qualify as a service animal.  They are not permitted to go into public places unless you have a specific local law that allows it.  

We get questions a lot can students take their emotional support animal with them to testing accommodations or when they're taking a test because it helps them stay calm.  That is really something we talk to them about but also remind them that's probably not the best thing for you as far as accommodation is concerned because it can be very distracting.  But again, they are restricted to the immediate area.  However, they are covered under the Fair Housing Act as reasonable housing accommodation.  

This is the legal court case that set this in play and I think it's important.  It does a few things.  The University of Nebraska at Kearney was the case in the key point of the court case was it established in fact campus housing on a public institution is subject to the Fair Housing Act.  That was an important thing because up until then universities will deny ESA on campus because they felt like they were subject to the Fair Housing Act.  
This case prove that they were.  It did cite necessity for full enjoyment of use of the dwelling.  But I think the real important thing in this is for any of you that might work in public housing as well, the key thing is it established the requirement that institutions in public housing have a process in place for processing requests or ESA so clearly defined process for requesting ESA.  

The requirements for eligibility and again this targets a lot of you maybe in higher education and also if you're in public housing, requirements for eligibility should be documentation from a qualified mental health professional clearly stating the need for ESA.  

Documentation from online websites are generally not acceptable and not recognized by DOJ or HUD as being legitimate.  Probably because of the highlighted statement at the bottle, they do not have personal knowledge of the individual.  
You can go online pay $50 answer a few questions and they can say they need ESA and that has been determined it's not sufficient to determine that the person has a non-observable disability.  This does not include telehealth assistance and during COVID we saw a few people establish a need to use telehealth assessments but this is not the same thing as an online organization selling certifications for USA and telehealth is recognized as this.  

Documentation recognize is a note from a person's health provided that confirms the need for ESA and they should have personal knowledge of the individual.  We try to encourage them to be sure they have visually observed the individual that needs ESA and their interaction with that because we've seen so many cases where people got ESA because they thought it would be helpful.  
They did not really go through much of our process but just went out and got a dog or a cat and became extremely overwhelmed by all of it and the animal itself becomes the subject of abuse and neglect because they were overwhelmed.  So, we really push health providers to write these letters to really carefully think about what they are putting the situation of these individuals in when they do this.  If they have not previously observed them with an animal and how they interact.  

Typically, what we require is that everything is on official letterhead and should be completed by a licensed mental health professional.  It should have been completed within the last year.  

One thing that is key for those in higher education is that documentation cannot require a specific diagnosis of a disability.  It should just type in E4 ESA to the disability itself.  That's one thing we learned from our interaction with HUD.  You really cannot ask for that if you do this for classroom accommodations that's a separate process.  That's what we wanted to emphasize here.  
The documentation for ESA is not the same as it is for classroom accommodation.  Academic requirements can be very different for those of you in higher education.  I realize most of you are.  But that is FYI.  If someone is coming to you with documentation, for ESA for ESA4 housing thing will not work for academic accommodations.  

Other key guidelines for those of you who work in any of these areas, a housing provider may not charge a fee for processing the EESA request and they cannot charge a pet fee or a deposit because this isn't accommodation.  They can charge however for any damage and this is going to apply to ESA I'm sorry service animals but they cannot charge a pet fee or a deposit.  

One reasonable accommodation may also include alterations to a homeowners association rule or zoning laws.  This will particularly be in cases where there are some communities that have bans on specific breeds of dogs like pit bulls.  
However, if a person has a pit bull that is there ESA and it's included in their documentation that they have a pit bull specifically, the homeowners association are the zoning laws will need to grant an exemption for that if they have the documentation for it.  That is something to keep in mind if you're enforcement people.  

However, entities are not required to provide ESA accommodation if it constitutes a direct threat to other tenants and/or property damage.  That can be where they tried to keep it around because of perceived threat by a certain breed.  But if it is proven by the individuals veterinary that it's not an aggressive dog, it would have to be an exemption granted for that.  

What can be ESA?  Based on guidance from HUD in 2020, ESA can be a dog, cat, small bird and you see all the list.  Domesticated animals kept traditionally in a home as pets.  That's what they typically can be.  
Reptiles except for turtles and barnyard animals, monkeys, kangaroos and other non-domesticated animals are not considered common household pets and typically not considered eligible for ESA.  However, there's a provision in head guidance that addresses unique animals.  This is what we also found out that they can bring on a lot of other species.  
Animals not commonly kept his household pets could be considered a unique animal.  The list I just showed you.  However, if best the case and they want to request a unique pet that is not on the list, they must have substantial burden of proof there is a disability made for this specific animal and there needs to be a history of their connection with the animal.  
In other words, they cannot go out and say I bought a raccoon so now I needed exemption because this is my ESA.  There must be a documented history with that individual with a unique animal before it's required to be approved.  

The ESA should be in compliance with community ordinances for pets.  If there is an animal not allowed in the community due to your own regulations like typically wild animals, you do not have to allow that as ESA even as a unique animal.  

Again, unless there is an extensive history with that animal but even then if it's not an animal that's considered a while animal they will not force you to do it.  In our particular area the city of Lubbock has a ban on what they consider wild animals like skunks raccoons and possums.  
These are exempt from ESA because they do have direct threats because there's already situations where there are examples of rabies and other things.  Unless it's vaccinated or unique animal is not permitted so be careful to watch all these things.  
And again, if you cannot one thing we do as well is we cannot approve a raccoon because that was a requested ESA from a resident home you cannot bring in a raccoon because they're not permitted in Lubbock County as a pet.  However, let's look at other alternatives.  You can have a pet but we need to find one that complies with state guidelines so keep the interactive process going but make sure they understand why they cannot have certain ones.  

Again in the documentation, if they request a unique animal, something that's not a common pet, the documentation suit clearly that they need a history and the last date of consultation.  

Here are some examples of unique animals that have been approved so you can get an idea.  

An animal train individually should do work or performed a test that cannot be performed by a dog and in this case it's a Capuchin monkey.  That sounds funny but it is.  But the individual but had this had the monkey trained to unscrew lids of jars, etc. because they had physical limitations and mobility impairment that prevented them from being able to do it.  
The monkey could actually do it.  That could be one case where it was a unique animal because there are many ordinances that do not approve monkeys inside the city limits.  

There are cases where allergies prevent the person from using a dog.  So they had to use something else.  

Then in cases where the individual seeks to keep an animal outdoors at a house with a fenced yard where it can be appropriately maintained . A donkey was another request that was one they wanted to be able to keep.  The ESA did not fit with community standards but they did have a long history with the animal.  It was not a direct threat, it was just a violation of a community ordinance.  

How many ESA can and individual have?  They are entitled to a single one but there are some cases where an individual may request 2. We've had cases where they wanted to bring a pair of mice or rats in those generally are approved because of their size they are smaller. 
 However there needs to be the request clearly documented from the mental health provider stating a need more than one and if it is more than one, it is documented that the size can be considered as far as your approval.  It's much easier to cage to small rats or mice in a room as opposed to dogs.  You can consider the size of it when looking at that if they want more than one.  

One thing unique to both individuals with ESA and service animals is both fully responsible for maintenance including care and feeding and all required vaccinations where applicable.  

If your community requires vaccination, you can require vaccinations as well.  For animals that can be vaccinated.  Individuals are fully responsible for cleaning up any areas where the animals relieve themselves and it applies equally to ESA and service animals and individuals are fully responsible for damages caused by ESA or service animals on campus or any area they are.  

Individuals are fully responsible for damage if there are animals because it regardless of designation.  

Some other HUD directives told us we can simply recommend spaying and neutering of animals but we cannot require it.  We can recommend the animal size based on their room but we must consider any animal.  We can only require rabies but cannot require full vaccinations.  
Once again rabies is the one that causes a direct threat to public health.  We can require unique or potentially dangerous animals to be created.  If they want to bring something in that is unique, even if it has been vaccinated, if it's determined they can potentially be dangerous we can require it to be crated.  

Below is the link to the 2020 HUD guideline for public housing and apartment complexes.  You can go to that link and it will direct you to the publications that are very helpful.  You might want to read through it but it is a very lengthy thing and at times difficult to follow.  I know it's hard to believe that a government publication is difficult to follow!  But it does give good information as you go through it.  

Now is do a quick side-by-side comparison of service animals and ESA.  Obviously a service animal is a dog and ESA or assistance animal is referred to by HUD sometimes is any common household pet including dogs and cats.  
A service animal is trained to do a task and an assistance animal or ESA is emotional support for comfort not trained in service animals are permitted anywhere on campus or in public whereas ESA are only permitted in the immediate living area of the individual.  

Let us do a few scenarios here.  This is the primary information that we have gone through.  This will help me kind of determine whether you gathered some things, some information on this that will help you when dealing with the situation.  

I will give you a scenario and look at it for a moment and then determine what you think you would do then I will give you what actually happened.  When I give you these I do it with the caveat that these may or may not be an exact situation that happened somewhere.  

Scenario number one: Based on the self which is covered: At a baseball game a fake a family in attendance with a large dog is wandering around the stadium licking other patrons were being generally friendly.  However, after a complaint, you ask the family if this is a service animal and they say yes, it is their daughter it is for their daughter's anxiety and it's their right to have it there.  What do you do?  Think about that for just a second.  

There are two key things to look at first.  What is the animal doing?  Wandering around so there is the first issue.  It is not under full control of the handler.  But they said it's for their daughter's anxiety.  The service animal is there for anxiety.  That is ESA.  

What you would do here is ask them to tether the service animal if that is what they're calling it because service animals must be under control of the handler at all times and everything ESA is not permitted in public.  I always strongly encourage you to print out copies of the Department of Justice Q&A we did under service animals.  
Print out copies of it and keep it with you.  If you run into these situations and people become combative and aggressive and trust me they will, when you question them about a service animal, you can hand them this and say this is the guidance from the Department of Justice for how we are to enforce this.  
It clearly states this must be under full control of you at all time in this animal is not.  It's not a direct threat but it's not compliant with requirements for a service animal so you can ask them to tether it or remove it.  

Here is scenario 2. An individual has requested an ESA for their apartment in the individual sites. The request is for a cat but once they arrived to the dorm, the residence hall, it's a large tarantula.  What do you do?  

Again, I have used this one because may or may not have been actual situation.  We go back to what is and ESA, a pet.  A cat is a common household pet better tarantula is not.  So the next step we would do in this case if it happened is to ask them to resubmit documentation that supports and shows a history of them having a large tarantula as their ESA.  

One of the caveats I recommend that you do as they did for us is if this happens or they show up within animal that has not been approved yet, you do need to give them about a 10-day window to either submit documentation in the application or in this case, 10 days to come up with additional documentation that supports the need of a different animal than what they originally applied for.  

That is why it's important to understand what an ESA can our cannot be or should or shouldn't be and if it's not something that is supposed to be there, you understand there's a process for handling it which is removing it or getting documentation to support it.  

We will do one more and I will give time for lots of questions and I'm sure you have some.  Here's a scenario: An employee brings a dog to the staff meeting holding the dog in her arms and as she sits down, the dog remains in her lap.  She claims this is her service animal.  What do you do?  

I know some of you have seen this in your setting so what do you think you would do knowing what you know now?  

We will start with this one. The first thing you know is, because the need of the service animal is not visibly obvious, you can ask her to questions.  Do you have been animal because of a disability?  If she says yes you can say, what task is it trained to do?  She might claim again if this actually happened, it licks her face when it senses she's beginning to have a panic attack.  Okay?  
That could be the scenario and if they do that the animal remains in her lap under full control under herself at all times, is there anything else you can do?  In this case, there is not.  The animal is under her full control.  They have been questions about what a service animal actually sit in their lap but in this case but animal actually licked her and it was a small animal, but if she was not holding in her lap it would not be able to reach her face so that was the of the situation she had to look at.  
Look at everything carefully in a noncompetitive way but you want them to understand that you understand what the rights are for her under the ADA and the Department of Justice for what is required.  

Many touch when you start asking questions people become aggressive and that's why I recommend you kick questions of the Q&A with you at all times so you can use it as a way to calm them down and make them understand or see you really do understand the process.  

I said that was the last one.  There were a few more but I would rather give you more time for questions.  Barbara, I am going to wrap up one part and let you begin with any questions that may have been submitted.  

BARBARA TUCKER: Thank you Larry what a awesome presentation!  So much so our Q&A box is just full so I would like to let everyone know, if time catches up with us and we do not have an opportunity to ask your question directly to Larry, we will definitely get your question over to him to respond directly to you.  

The first question is, is the law for service animals the same when it involves housing as it is for Title II non-housing programs?  This is a two-part question.  Services and facilities. What about supporting animals?  Same question.  The rules the same for housing versus non-housing?  

LARRY PHILLIPPE: I will try to answer this as best as I can.  Remember for housing, it falls under the Fair Housing Act so it is different.  It's a different situation.  

It depends.  While I'm trying to figure out the best way to fully respond.  The law for service animals applies to any areas that is accessible to the public.  Remember in private housing, that is not area accessible to the public.  So, in those cases, you can require that the person with the service animal provide documentation of vaccinations and anything else and again they will be in close contact with other individuals.  The same way as in the residence halls.  

You can require vaccination certification and all of that.  You cannot require them to register I'm sorry not register but you can't require them to designate that there is a service animal in the room but however it's like the public areas or public housing, you probably want to make sure there's some kind of notice on the door and with their permission, what are residence halls do is they put a dot over the door that there's an animal so in the event of an emergency, first responders are aware there is an animal in the room.  A service animal is most likely.  

The law under ADA applies equally across-the-board.  As far as animals having access but the ESA is kind of the same way.  If you fall under the Fair Housing Act you fall under the guidelines and you must follow those processes.  

But the 2020 guidance if you read through it carefully, it will give you a lot of directions.  If that did not answer your question please email me directly and I will give everybody my email after this to email questions and I will do my best to give you guidance.  

BARBARA TUCKER: Thank you Larry this is a two-part question as well that has to do with tethered and leased.  We have 40 leagues and players claim that their dog is a service animal but it is leased to and not with the player in any way at no time near the owner to provide any type of service.  
Staff is not always comfortable asking the two questions or a person is untruthful.  They game the system or are confrontational at any hint that they will be asked.  So what do we do and say?  Also, they may run them around the field off the leash in a clearly playful way but it is not allowed on ballfields.  It is not an off-leash dog park.  

LARRY PHILLIPPE: These are all violations and again what I would recommend is to print a copy of the Q&A and highlighted in yellow were clearly says, the service animal must be under full control of the handle Laura at all times and it includes being tethered and bleached.  

What they count on is that you will not do that.  You will not ask them and they may be aggressive.  Tethered and leased.  If this is a regularly occurring issue start with the information campaign and say under the ADA service animals must be under full control of the students at all time.  You are not permitted to let it run around or unleash it for any reason unless it is performing its task of running around on the field that is not part of the task.  

You cannot tie it up and go off and play sports and come back because again, it is not under your full control.  

There are a lot of reasons you would not want to do that but it is clear that is not a fully trained service animal or a service animal at all.  Even if they answer the questions correctly, they still cannot go off and leave the dog tethered somewhere else.  MSB under their control.  I would highlight those on the Q&A and handed to them.  
If you keep having issues but I would start with trying to have a campaign with your recreation staff about even through the University about proper use of service animals and recreation fields, reminding them that service animals cannot be off there leash for any reason.  

BARBARA TUCKER: Thank you Larry.  Heidi would like to examples of the requirements of covering face and feet means no service animal period.  Such as in food preparation areas and hospitals, does this apply to covert masks?  I believe in this case they were allowed during COVID masks were worn but I might be recalling it wrong.  

LARRY PHILLIPPE: It will vary from situation to situation but you have probably seen a lot of the service animals now that have masks and fee covering specifically for service animals.  I saw a new story the other night where they were showing a young man taking his dog into the chemistry lab and the dog had on goggles and protective eyewear as well is covering for his feet.  

In a food preparation area that would be a different setting because you must protect the dog eyes and his feet from something they fitted him with boots I think as well so any chemicals or something on the ground but not burn the dogs feet are getting something accidentally in the eyes.  That's a different situation in a food prep area where the dogs dander and staff could without question impact food preparation and food safety.  

If that is the case you want to go back to the interactive process and talk about the concerns that this could be definitely one of these areas that could fundamentally alter the nature of the program, impact food safety.  What you want to do is talk with them and say okay, what can we do as an alternative?  We know it is not safe for the animal to be here during food prep because they hear can get into food and that is a requirement we have to maintain as a food provider.  

Would it be acceptable to create outside of the food prep area?  Is there a way we can provide the same support without the animal being present?  Say for example stability, the dog is used to guide them or detect things, there may not be but there should be some possible alternatives.  Then you have to go through the interactive process and look for possible alternatives which there may not be.  
Hopefully you can see the two situations I described are very different and you would need to approach them differently because the threat is completely different from one to the other.  But you really want to engage in the interactive process and talk about possible alternatives and ask if there's a way we can provide the same accommodation that the service animal provides you but if not what are other options we can look at?  

BARBARA TUCKER: Thank you Larry for the answer. Let's go back to the classroom scenario with wandering service dogs sniffing others to verify the service animal should be leashed and tethered while in the classroom space.  Does this include outdoor learning environments?  

LARRY PHILLIPPE: Absolutely.  Tethered and under full control of the handler applies to anywhere where they are with the service animal especially in the classroom and I advise my faculty to one, give them warning.  If it occurs once or twice in the classroom after class, the student and say I need you to keep your service animal quiet, keep it still and under your control because it is being disruptive.  

As I make students leave may be disruptive I will have to ask you to leave with the animal if it continues to do this.  So yes it applies to the classroom and anywhere the service animal is because you go back to the regulation that says it must be under the full control of the handler at all times.  Even if it is something where they do not have on a leash they must clearly demonstrate they have voice commands under full control.  

BARBARA TUCKER: Thank you Larry Helen would like to know whether allowing a person entry their service animal is not a reasonable accommodation or modification is it?  If it is then it subject to the same rules as RANRM exceptions to allowing our undue financial or adman burden or fundamentally altered?  

LARRY PHILLIPPE: I'm not sure B is it allowed to enter into where?  

BARBARA TUCKER: Allowing a person entry with their service animal is not a reasonable accommodation or modification is it?  That is the first part.  And she says if it is, is it subject to the same rules as RA and RM not sure of the acronyms exceptions to allow undue financial or adman burden or fundamentally altered?  Helen if you could give us the definitions of the acronyms that would help.  We will wait on the response but moved to the next question.  

LARRY PHILLIPPE: I can answer the first part that is absolutely accommodation and you cannot deny access to a person with a service animal for any reason.  The two areas that are accessible to the general public, 

if you feel like there might be a fundamental alteration go through a different process to determine what is the fundamental alteration what is the direct threat.  As far as the accommodation of letting a service animal person into an area that is the law . It's not accommodation but just the law.  

BARBARA TUCKER: Thank you hopefully Helen will give us the definition of the acronyms. Jennifer's question is, if a student is asked to remove their service animal from a setting due to behavior, but they are allowed to come back, what is the student supposed to do with the service animal if they are not allowed to leave it in their room in a cage?  Wouldn't that automatically keep the individual from being able to access something solely because of their service animal?  

LARRY PHILLIPPE: That is a good question.  If they must remove the animal because of disruptive behavior that is the first clue that is not a fully trained service animal.  That would not be a service animal and training but again what you're saying is, these other regulations under the DOJ which will read.  

In those cases, they would be able to take it back to the residence hall or somewhere or leave it with someone.  

But again, what I would do, I would have the instructor whoever's question it is give a warning first and tell them I have noticed your dog is with you and is it a service animal?  Please be mindful I cannot walk around or bark, etc. I can safely get startled by someone and it barks at the not the same one thing as people being barked at benefits being destructive give a warning that you will ask them to leave again if that happens.  
In that case they should be prepared for that.  They may call someone who can take the animal or parent or friend that can stay with the animal until they are out of class.  The key is if they are asked to remove it the student can come back without the animal.  I get your question but that was probably not the best answer.  I think the key is it will not truly be a trained service animal if that situation happens.  

BARBARA TUCKER: Thank you Larry. Tracy's question is is it okay to have certain behaviors that would result in immediate removal of a service animal?  This is two parts.  Such of the animal biting someone without provocation?  What protocol do you recommend an institution follow in giving a handler an opportunity to control behavior if an animal displays aggressive behavior on multiple occasions?  

LARRY PHILLIPPE: Yes if the animal actually bid someone that would be a whole different situation where you would have to call University police already.  You would want to take legal action on that one.  We have had this happen in a residence hall before.  You would want to involve the police with this.  

For the particular behavior, what we tell our faculty and students as well, the service animal is an extension of the student so whatever behavior is expected of the student in the classroom, the same behavior is expected of the service animal.  They cannot walk around, or whatever behavior is not allowed. 
 If it is a dog who has very aggressive behavior, even if it did not bite someone, if it shows aggressive behavior, you definitely want to address that with the individual and let them know the behavior indicates the animal is not under full control of you at all times.  Unless it is in you can get that under control, get them trained where you can control the behavior, we cannot permit that to be in these areas on campus or wherever.  Because these are dangerous behaviors.  

You want to be specific and not just say they seem aggressive.  What do you mean?  Does it growl or snarl?  Be specific.  Be very specific about what you want to address.  But the very aggressive with that as well to say you must address this and we cannot allow it to continue coming into these areas or we will ask you to remove it again.  

BARBARA TUCKER: Thank you for that please give me a moment.  I will come back to this.  B there probably talking about the one where the dog was reviewed as a direct threat.  But the case was Bennett versus Hurley Medical Center.  You can Google that and read the entire case but that was the court case where it was a good example of where there was a direct threat that was established but also a good interactive process involved that help Hurley prevail.  

BARBARA TUCKER: Karen would like to know how many types of service animals are there?  

LARRY PHILLIPPE: As far as what kinds of there's only two types but there are many types.  There are all kinds of medical service animals, ones that are trained to detect oncoming seizures, students that have significant drops of blood sugar level, these animals can smell that and detect it.  

There are all kinds of really different service animals.  There are ones for psychological issues where they can sense when the person is about to have a full-blown panic attack.  They can then remove them from situations where the task is to pull them out.  It's really inspiring how many different types of service animals we see now.  But the key again is being fully trained.  

BARBARA TUCKER: Thank you for that.  The next question is from Jennifer who says how can an alternative to allowing the service animal to come into the hospital with someone due to it being a direct threat, be that the person can put their service animal in a cage on a different floor?  Isn't the opposite of service animal must be under the control of the handler at all times?  This is three parts.  If that is something that would be considered appropriate, why is a person not able to leave their service animal in a crate if necessary?  

LARRY PHILLIPPE: I encourage you to read the full court case because they look at all these things.  But what they did is look for alternatives.  In this case what was the service animal and what was its task?  To help her when she was having panic attacks.  

And I know they look for different alternatives that they could do.  The animal was a direct threat because of the dander and it could've been the type of animal I don't know but you must do an individualized determination of that situation. 
 I think what they were looking at and what you're talking about is, what we are saying is when it has to be under full control of the handler at all times, they're going to be situations that because of the direct thought or fundamental alteration, it may be required unless that is the case which it was not in this one but it may not always be the case, then you would want it to be under the full control of the handler at all times.  

Again, look at each individualized situation to make a determination based on the circumstances.  In this case, it was a direct threat and the fundamental alteration but in just a case of say the field where the students were running around out there playing, there was really not a fundamental alteration to the situation there.  They were not posing a direct threat so they needed to be under full control at all times. 
 The situations are kind of different and I hope it makes sense and I'm not trying to use that as a copout but you must look at each individualized situation differently.  If you read through Bennett versus Hurley medical Center that's not a long case that's pretty straightforward and gives good guidance on how to make those kinds of determinations.  

BARBARA TUCKER: Thank you the last question is, has to do with service animals.  What about the students who say they do not need the animal all the time?  What is the best practice for this type of situation?  

LARRY PHILLIPPE: If they say they don't need all the time and I would clarify, do you mean you don't needed to be with you all the time or it does not need to perform its task all the time?  Because you want to remind them if you're claiming it as a service animal, it really should be with you all the time.  Again, think about your task.  What is it trained to do?  

In the case of someone sensing a seizure that is oncoming, it would need to be with you all the time.  You say you don't need all the time so I would review with them what the task is that it's trained to do.  If that is the case you never know when you're going to have a seizure so the animal would need to be with you all the time. 
 I think what the regulations are propose to do and we sing this a lot but it was to try to make sure service animals as they are presented by people and public are legitimate.  They truly need these animals and they are truly a tremendous benefit to the people who have them.  
To keep those individuals that would try to use the system for not on the situations to not be able to abuse the system.  Like everything else there regulations to have control but really make sure these are genuinely people who have a need that are fully protected.  

BARBARA TUCKER: Thank you so much Larry and thank you everyone for attending our end of the day conference.  As previously stated, if you were unable to continue questions they will be captured and those questions will be sent to Larry.  

Our next session will be tomorrow at 10 AM for session 3 A in the morning.  Our Title III AccessGA, the new final rule and best practices for compliance with Johan Rempel and Elizabeth McKinney.  Thank you everyone for attending and have a great afternoon and we will see you tomorrow at 10 AM.  

[SESSION ENDED]
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